October 30, 2019
VIA E-MAIL NADIM.SHUKRY-ZEYWAR@WATERBOARDS.CA.GOV
Nadim Shukry-Zeywar
California Regional Water Quality Control Board
Colorado River Basin Region
73-720 Fred Waring Drive, Suite 100
Palm Desert, CA 92260
Dear Mr. Shukry-Zeywar:
Subject: Draft Staff Report and Proposed Clean Water Act Listing Recommendations for the
2018 California Integrated Report
The Coachella Valley Water District (District) submits these written comments on the Public
Review Draft of the Staff Report (Staff Report) for the Regional Board’s Listing
Recommendations for the 2018 California Integrated Report. Among other things, the Staff
Report recommends listing the Colorado River as impaired for salinity and other constituents
(specifically, for total dissolved solids (TDS), specific conductivity, sodium and manganese).
All of the readily available data and information demonstrate that the Colorado River is meeting
and is expected to continue to meet the applicable water quality objectives for salinity as adopted
in the Basin Plan. There is thus no legal or factual basis for the recommended salinity listing.
Similarly, the recommended listings for sodium and manganese are not based on current Basin
Plan standards and lack legal or factual support. The District therefore requests that the Regional
Board remove these recommended listings from the Staff Report.
Legal Framework for 303(d) Listing Process
The Staff Report recommends that the Colorado River be listed as impaired for salinity (TDS
and specific conductivity) and other constituents (sodium and manganese) under Section 303(d)
of the Clean Water Act (CWA). (33 U.S.C. § 1313(d)(1)(A).) Such a recommendation is only
legally and factually appropriate if the recommendation satisfies the requirements of the CWA,
the Section 303(d) implementing regulations promulgated by the Environmental Protection
Agency (EPA) and the State Water Resources Control Board’s Water Quality Control Policy for
Developing California’s Clean Water Act Section 303(d) List (Listing Policy). The specific
requirements of each of these legal sources are described below.
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First, the proposed listing must meet the requirements of the CWA. CWA Section 303(d)
provides in relevant part that:
Each state shall identify those waters within its boundaries for which the effluent
limitations required by Section 1311(b)(1)(A) and Section 1311(b)(1)(B) of this
title are not stringent enough to implement any water quality standard applicable
to such waters.
“Water quality standard” as used in Section 303(d) means the water quality standards adopted by
the state and approved by EPA. (33 U.S.C. § 1313(a).) The water quality standards used for
purposes of Section 303(d) may not be revised by the state, nor new water quality standards
adopted, without prior EPA approval. (33 U.S.C. § 1313(c)(2)(A).) Therefore, the proposed
listing is only legally appropriate if the Colorado River is not currently meeting the applicable
water quality standards that have been adopted by California, and approved by EPA.
Second, the proposed listing must comply with the EPA regulations that implement Section
303(d). EPA has, through regulations, made the provisions of Section 303(d) more concrete.
(Pronsolino v. Nastri (9th Cir. 2002) 291 F.3d 1123, 1128.) EPA’s regulations define the waters
that must be included on the Section 303(d)(1) list as “water quality limited segments.” (40 CFR
§ 130.2(j).) Such waters are specifically defined as any “segment where it is known that water
quality does not meet applicable water quality standards, and/or is not expected to meet
applicable water quality standards, even after the application of the technology-based effluent
limitations required by Sections 301(b) and 306 of the Act.” EPA’s regulations also make clear
that, for purposes of Section 303(d)(1) listing, “water quality standards” mean those standards
adopted by the state and approved by EPA pursuant to Section 303 of the CWA. (40 CFR §
130.7(b)(3).)
In addition, EPA’s regulations make clear that Section 303(d)(1) listings must be based on “all
existing and readily available water quality-related data and information . . . .” (40 CFR §
130.7(b)(5).) Such existing and readily available data and information must include, at a
minimum, information reported by local, state, or federal agencies. (40 CFR § 130.7(b)(5)(iii).)
Thus, the proposed listing is only legally valid if it demonstrates that the Colorado River is not
meeting or is not expected to meet the applicable salinity water quality standard that has been
approved by the state and EPA based on all existing and readily available data and information,
including data and information in the State’s possession or reported by federal agencies.
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In addition to Section 303(d) of the CWA and EPA’s Section 303(d) regulations, the listing
process in California is governed by the Listing Policy. The Listing Policy specifies that waters
shall be placed in the category of water quality limited segments “if it is determined, in
accordance with the California Listing Factors that the water quality standard is not attained . . .
.” (Listing Policy, p. 3.) The Listing Policy expressly states that the Policy shall not be used to
“establish, revise, or refine any water quality objective or beneficial use.” (Listing Policy, p.1.)
The Listing Policy also provides that, in making a Section 303(d)(1) listing, Regional Boards
shall evaluate “all readily available data and information ….” (Listing Policy, p. 17.) This
includes data and information already submitted to the Regional Boards. (Listing Policy, p. 18.)
As explained in more detail below, the Staff Report’s recommendation to list the Colorado River
as impaired for salinity is not consistent with the requirements of the CWA, EPA’s regulations or
the Listing Policy. The Staff Report fails to use the applicable water quality standard for salinity
in the Colorado River that has been adopted by California and approved by EPA. In violation of
Section 303(c) and the Listing Policy, the Staff Report instead proposes to establish new
standards to measure salinity impairment in the Colorado River. In addition, the Staff Report
ignores 36 years of specific “existing and readily available data and information” that
demonstrates that the Colorado River is attaining and is reasonably expected to continue to attain
the applicable water quality standard for salinity. In addition, the Staff Report proposes to use
new water quality standards for sodium and manganese that are not in the Basin Plan, have not
been adopted by the Regional Board, State Board or EPA. For these reasons, the proposed
listing for salinity, sodium, and manganese must be removed from the Staff Report.
The Salinity Water Quality Standards and
Salinity Control Program for the Colorado River
For more than 50 years, the federal government and the seven states in the Colorado River basin,
including California, have been working to set standards for, and control salinity in, the Colorado
River. (Environmental Defense Fund, Inc. v. Costle (DC Cir. 1981) 657 F.2d 275, 280-283.)
Even before the passage of the CWA, the basin states and the federal government recognized that
salinity in this vital resource could only be addressed through a collaborative approach that
viewed salinity as a basin-wide problem. These collaborative efforts resulted in the Colorado
River Basin Salinity Control Act of 1974 (Public Law 93-320), as well as EPA regulations
known as the “Salinity Control Policy Standards and Procedures” (40 CFR § 120 et seq).
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As part of this collaborative effort, the seven basin states, including California, formed the
Colorado River Basin Salinity Control Forum in late 1973. The Forum was established as an
interstate mechanism for cooperation among the basin states in the development of water quality
standards for salinity for the Colorado River. (Costle, supra, 657 F.2d at 281 and fn 21.) In June
1975, the Forum issued the “Proposed Water Quality Standards for Salinity Including Numeric
Criteria and Plan of Implementation for Salinity Control.” Each of the basin states, including
California, subsequently adopted these criteria as their salinity water quality standards and plans
for implementation. (Ibid; see also, Basin Plan, p. 3-6.) EPA also determined in 1976 that the
plans and water quality standards met the requirements of the Clean Water Act. (Ibid.)
The water quality standards and plan of implementation adopted by the seven basin states,
including California, and approved by EPA, contain several important and unique characteristics.
First, the water quality standards use TDS to measure salinity and establish numeric criteria for
TDS at three key points on the lower main stem of the Colorado River, employing a flowweighted average annual salinity concentration approach. (Ibid.) Specifically, the numeric
criteria are 723 milligrams per liter (mg/L) below Hoover Dam and 747 mg/L below Parker Dam
and 879 mg/L at Imperial Dam. (Basin Plan, p. 3-6.)
Second, the water quality standards also include narrative provisions which expressly require
salinity to be viewed as a basin-wide problem. (Costle, 657 F.2d at 282.) Finally, the water
quality standards included an implementation plan adopted by each basin state, as well as a
water-quality monitoring and analysis program as an integral segment of the standards. (Ibid.;
See also, Water Code section 13242(c).)
The water quality standards and attainment of the standards are regularly reviewed by each basin
state, including California. At least every three years, the Forum prepares a detailed assessment
of the standards and attainment in accordance with Section 303(c) of the CWA and submits it to
the governors of each basin state for inclusion within their individual water quality standards.
The State Water Resources Control Board regularly approves these reports and direct staff to
send them to EPA “pursuant to section 303(c) of the federal Clean Water Act.” (See State Board
Resolutions 2015-0029, 2009-0060, 2006-0007, 2003-0029 and 97-031.)
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In 2017, the Forum issued its 14th review of the salinity standards and attainment of those
standards. (See 2017 Review: Water Quality Standards for Salinity, Colorado River System.)
The 2017 Review covers the period from 2018 to 2020. It recommends no changes to the
salinity water quality standards, confirms that the river is currently meeting standards and
indicates that there is a very low probability of exceedances during the review period. Among
other things, the 2017 Review includes as Appendix A the observed flow-weighted average
salinity at each of the three numeric criteria stations for the years 1970 to 2016. The reported
information is determined by the United States Geological Survey (USGS) and uses data
collected by both the Bureau of Reclamation and USGS. The 2017 Review was prepared in
conjunction with the State of California, submitted to the Governor of California for inclusion
with the State’s water quality standards and is otherwise readily available. The Regional Board
is aware of the Forum, the applicable water quality standards for salinity and the monitoring
related to those standards, and has expressly referred to them in recent orders. (See, e.g., Order
97-2019-0030, Attachment A, p. 3, Table 1.2.)
The unique water quality standards approach to salinity in the Colorado River has been upheld as
consistent with the requirements of Section 303 of the CWA. In Costle, 657 F.2d 275, the
Environmental Defense Fund challenged the water quality standards for salinity in the Colorado
River on multiple grounds. The Court of Appeals for the District of Columbia rejected all of
those claims. Among other things, the Court rejected the contention that different standards
should be set by each basin state and that more monitoring points should be used. Importantly,
the Court expressly rejected a claim that the Colorado River should have been placed on the
Section 303(d) list, noting that salinity standards are currently being met and that salinity
concentrations were decreasing. (Costle, 657 F.21 at 295.)
The salinity water quality standards as measured by TDS established through this long-standing
process and contained in the Basin Plan are therefore the applicable salinity water quality
standards to use for purposes of Section 303(d) to measure whether the Colorado River is
attaining salinity standards. Pursuant to the implementation plan and agreed on monitoring
approach, the existing and readily available data and information related in Appendix A of the
2017 Review is the data and information to be used to assess achievement of the applicable
salinity standards. As the 2017 Review concludes, the existing and readily available data and
information demonstrates that the Colorado River is meeting and is expected to continue to meet
these applicable salinity standards.
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The Proposed Listings are Inconsistent with the CWA,
EPA Regulations and the Listing Policy
CWA Section 303(d), EPA regulations and the Listing Policy all specify that a water must only
be treated as a water quality limited segment if the water is not meeting applicable water quality
standards or is not expected to meet applicable standards. The proposed listings for salinity,
manganese, and sodium are inconsistent with the CWA, EPA regulations and the Listing Policy
because they are based on criteria that are not in the Basin Plan and, for salinity, ignore the
Colorado River’s attainment of the standards that are, in fact, in the Basin Plan.
First, the Staff Report ignores the Colorado River’s current attainment of Basin Plan standards
for salinity. As described above, the applicable water quality standards for salinity in the
Colorado River are set forth on page 3-6 of the Basin Plan and are based on the flow-weighted
average annual numeric criteria for salinity (TDS) at three locations on the lower Colorado
River. All the readily available data and information demonstrate that the Colorado River is
currently meeting those water quality standards and is reasonably expected to continue to meet
them. There is therefore no legal or factual basis to list the Colorado River as impaired for
salinity.
The Staff Report does not acknowledge either the existing water quality standard for salinity or
the readily available information or data that demonstrates the Colorado River’s attainment of
the applicable standards. Rather, in a manner contrary to both Section 303(c) of the CWA and
the express prohibitions of the Listing Policy, the Staff Report proposes new or revised water
quality standards for the Colorado River, specifically new standards for TDS and specific
conductivity, that are improperly derived by selecting the recommended levels included in Table
64449-B listing Consumer Acceptance Contaminant Level Ranges in Title 22 of the California
Code of Regulations (§ 64449 et seq). Paragraph (d) of this section in Title 22 states no fixed
consumer acceptance contaminant level has been established for the constituents listed in Table
64449-B, including TDS and specific conductivity. Not only is there no fixed acceptance criteria
for salinity in Title 22, these consumer acceptance contaminant level ranges apply to finished
water served by community drinking water systems and have never been adopted as water
quality objectives by the Colorado River Regional Board. Attainment or impairment must be
based only on the actual Basin Plan objectives, and not on recommended aesthetic thresholds,
developed for treated drinking water, that have not been adopted as applicable water quality
standards by the State and approved by the EPA.
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In fact, the readily available data and information regarding TDS in the Colorado River
demonstrate that the river is in attainment for salinity. Because this data demonstrates attainment
of applicable standards, the proposed listing is not factually or legally supported. Relying on this
data is mandated by the Basin Plan, and ignoring it is inconsistent with the Basin Plan. (See
Basin Plan, p. 6-12 (“Data collection and analyses already being carried out by the State in the
permitting, planning, monitoring, and enforcement programs is utilized in preparing the reports
on the quality of waters of California.”).) Indeed, EPA has made it clear to the State and
Regional Boards that it must consider such existing and readily available data collected by the
State and other agencies to assess California’s waters. (See, e.g., November 3, 2016 letter from
Janet Hashimoto of EPA to Joseph Simi of the Central Valley Regional Board (noting that such
data “collected at great cost and effort by the State and other agencies . . . should be assessed
again water quality objectives to accurately report the condition of California’s waters to the
public.”).)
Second, the Staff Report, contrary to the Listing Policy, proposes a new standard for manganese
that is not part of the Basin Plan. As with the salinity standards proposed in the Staff Report,
staff proposes a new manganese standard improperly derived from the secondary maximum
contaminant levels in Title 22 of the California Code of Regulations. As with the new salinity
standards, the proposed new manganese standard that is based on an aesthetic threshold that has
not been adopted by the State or approved by EPA as the applicable water quality standard
cannot form the basis of the proposed listing.
Third, contrary to the references cited on page 44 of the Staff Report, there is not a secondary
maximum contaminant level for sodium. Nor has California’s Office of Environmental Health
Hazard Assessment (OEHHA) ever established a Public Health Goal (PHG) or Notification
Level (NL) or issued any other health advisory for sodium. The proposed new water quality
standard used in the Staff Report for sodium (20 mg/L) is based on a non-binding
recommendation EPA published in a 2003 Drinking Water Advisory document (EPA-822-R-03006). In that same document, EPA states that: “a Drinking Water Advisory is not an enforceable
standard for action . . . . They are not to be construed as legally enforceable Federal standards.”
EPA also warned that: “this value was developed for individuals restricted to a total sodium
intake of 500 mg/day and should not be extrapolated to the entire population.” In accordance
with Section 303(c) as well as the document on which the Staff Report is based, there is no legal
or factual basis for the proposed listing.
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The Proposed Listing Would Have Significant Adverse Impacts
to the Region and the Other Basin States
The Colorado River is the lifeblood not only of the Coachella Valley but also the seven basin
states. It helps support a vital agricultural community, it provides water to the residents of the
Valley and fosters a critical tourism economy. The proposed listing, which is contrary to the
CWA, would impair the use of this vital resource by substantially limiting how the Colorado
River could be used.
Among other things, the proposed listing would have the following significant adverse impacts:
(1)
If approved, the 303(d) listing would establish new de facto water quality
objectives for salinity (500 mg/L for TDS and 900 microsiemens per centimeter for specific
conductivity) that are far more stringent than the current salinity standard, as measured by TDS,
previously established for the Colorado River. It would also establish a new de facto water
quality standard for sodium of 20 mg/L. Both would vitiate the carefully negotiated standards,
developed by the Colorado River Basin Salinity Control Forum, that were approved by EPA and
all seven states adjoining the river (including California). This unilateral action by the Regional
Board will adversely affect California’s long-standing cooperative relationship with the other six
states that share access to the Colorado River.
(2)
If approved, the 303(d) listing would automatically trigger a legal requirement to
develop a Total Maximum Daily Load (TMDL); it will take at least 5 years and cost stakeholders
several million dollars just to complete the necessary technical studies and Basin Plan
amendment to adopt the TMDL. That does NOT include stakeholder's additional costs to
comply with the TMDL once it is enacted.
(3)
Pending development of a TMDL, federal regulations (40 CFR 122.4-i) prohibit
the Regional Board from issuing a permit to any "new source or a new discharger" that will
cause or contribute to a violation of the water quality standards. Such sources and discharges
cannot be authorized unless and until they are covered by a pollutant load allocation. This
imposes a de facto moratorium on new discharges in the Colorado River watershed.
(4)
If approved, the 303(d) listing would require compliance with the new criteria for
TDS to be demonstrated using a monthly average rather than the volume-weighted annual
average specified by the existing TDS objectives in the Basin Plan. The same would be true for
the new sodium criteria.
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The proposed 303(d) listings would illegally convert salinity thresholds currently
(5)
applicable only to finished drinking water into enforceable water quality standards that must be
met in all raw water supplies prior to treatment. And, it would do so without carrying forw ard
the options for regulatory flexibility (e.g. consumer acceptance ranges and ratepayer
referendums) that are provided in the state's drinking water regulations (22 CCR §64449 et seq).
Conclusion
The proposed listing of the Colorado River as impaired for salinity and other constituents is
inconsistent with the CWA, EPA regulations and the Listing Policy. The District therefore
requests that the proposed Colorado River listing for salinity (TDS and specific conductivity),
sodium, and manganese be removed from the Staff Report.

Steve Bigley
Director of Environmental Services
Coachella Valley Water District
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