May 15, 2019
VIA E-MAIL CATHY.SANFORD@WATERBOARDS.CA.GOV
Cathy Sanford
California Regional Water Quality Control Board
Colorado River Basin Region
73-720 Fred Waring Drive, Suite 100
Palm Desert, CA 92260
Dear Ms. Sanford:
Subject: Comment Letter—CEQA Scoping for Secondary MCL Basin Plan Amendment
The Coachella Valley Water District (CVWD) submits these written comments in response to
the Notice of CEQA Scoping Meeting (Notice) issued by the California Regional Water Quality
Control Board, Colorado River Basin Region (Regional Board) on April 16, 2019. The Notice
explains that the Regional Board will hold a California Environmental Quality Act (CEQA)
scoping meeting on May 16 to discuss the development of a proposed amendment to the Basin
Plan (Proposed Amendment), and invites interested parties to provide written comments by May
15, 2019. According to the Notice, the scoping meeting will provide interested parties with the
opportunity to comment on both the appropriate scope and content of the “functionally
equivalent” environmental document and the scope of the Proposed Amendment.
The Proposed Amendment would incorporate the Secondary Maximum Contaminant Levels
(SMCLs) found in California Code of Regulations, title 22, section 64449 (Title 22) as water
quality objectives for groundwater designated with the Municipal and Domestic Supply (MUN)
beneficial use. The Proposed Amendment would also add language regarding the prevention of
nuisance to the existing, narrative taste and odor groundwater quality objective.
CVWD is vitally interested in the Proposed Amendment. These initial written comments explain
CVWD’s interest in the Proposed Amendment and pose questions about the need for, scope of,
and reasonably foreseeable impacts resulting from, the Proposed Amendment. CVWD
encourages the Regional Board to address these comments and questions as it assesses the need
for and feasibility of any Proposed Amendment. CVWD looks forward to working with the
Regional Board to further discuss the concerns raised in this comment letter and avoid an
outcome that inhibits efforts to protect groundwater quality, maximize the reasonable and
beneficial uses of the region’s scarce water resources, and meet the water needs of the region’s
population.
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CVWD’s overarching concern about the Proposed Amendment is that it could have potentially
significant unintended consequences that may have profound and possibly devastating impacts to
the prudent management of groundwater in the region and correspondingly to its economy and
way of life. In light of these potential unintended consequences, CVWD questions the need for
the Proposed Amendment. The precise form of these potential unintended consequences will
depend on how the Proposed Amendment moves forward and are discussed throughout this
letter, but include: (1) the inability to recharge the basin with imported Colorado River water as
part of a comprehensive long-term plan to manage the basin; (2) the inability to implement
recycled water projects as part of a comprehensive long-term plan to manage the basin; (3) the
undermining of conservation efforts and practices, which often concentrate salts; (4) intractable
conflicts between the goals and requirements of the Sustainable Groundwater Management Act
(SGMA) and the Proposed Amendment; (5) significant and unmitigable impacts to agriculture
and the regional economy, including a tourism industry that sustains one out of every four jobs in
the area; (6) the inability of the Regional Board to issue future Waste Discharge Requirements
(WDRs), including for agricultural discharges, or other permits consistent with State and
Regional Board policy; and (7) inappropriate increases in 303(d) listings.
To avoid these unintended consequences, CVWD urges the Regional Board to carefully consider
and act on these comments. CVWD is willing to work with the Regional Board to avoid these
unintended consequences and is open to meeting with Regional Board staff to discuss these
issues in more detail.
I. The Importance of the Proposed Amendment to CVWD and the Region
CVWD was formed in 1918 to protect and conserve water resources. Since its inception,
CVWD has grown into a multifaceted agency that delivers irrigation and domestic (drinking)
water, collects and recycles wastewater, provides regional storm water protection, replenishes the
groundwater basin and promotes water conservation. A core part of CVWD’s mission is to
provide safe, clean, affordable and accessible drinking water to a population of 290,000 spanning
from Cathedral City to the Salton Sea. This mission promotes the State’s policy that “every
human being has the right to safe, clean, affordable, and accessible water adequate for human
consumption, cooking, and sanitary purposes.” (Water Code § 106.3.)
The need for, scope of, and impacts resulting from, the Proposed Amendment must be assessed
in light of this overarching State policy, as well as other federal, State and local policies that call
for the comprehensive management of groundwater to meet local water needs. CVWD as a
Groundwater Sustainability Agency (GSA), together with other local GSAs, implements a
comprehensive program-the Coachella Valley Water Management Plan-to, among other things,
provide safe, clean, affordable and accessible drinking water under the water quality objectives
in the current Basin Plan. This water management plan is designed to address overdraft and
ensure that the current and future water needs of the Coachella Valley are met.
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This plan relies on imported water and recycled water as two key elements to meet these
objectives. The Regional Board should not proceed with an amendment to the Basin Plan in a
manner that could undermine this comprehensive program and thus undermine State policy.
The Regional Board must carefully comply with all legal requirements and conduct a complete
assessment of the need for and potential impacts of the Proposed Amendment before modifying
the current Basin Plan. This includes, but is not limited to, making sure that the Proposed
Amendment conforms with State policy and considers the recommendations of local agencies,
including CVWD (Water Code § 13420), considers all required factors, including economic
considerations and impacts to housing (Water Code § 13241), includes a program of
implementation (Water Code § 13242), is adopted by the Regional Board at a public hearing
(Water Code § 13244), is approved by the State Board and other required entities (such as the
Office of Administrative Law and EPA) (Water Code § 13245) and fully complies with CEQA.
In addition, the Proposed Amendment must be based on sound science that supports the
Proposed Amendment and its implementation, including, but not limited to, a study that supports
the independent use of the “Recommended” values of the Consumer Acceptance Contaminant
Level Ranges in Title 22 as water quality objectives, if this is the Regional Board’s intention.
All of these legal requirements must be strictly adhered to because, as described in this initial
comment letter, the Proposed Amendment could have significant, unintended and unmitigable
impacts that could undermine the achievement of important State and Water Management Plan
goals. It could have massive impacts to the current water supply system, result in significant
water supply deficits, and directly and indirectly cause major, unmitigable environmental
impacts due to the devastating effects it would have on water resources, the aquifer, agriculture,
the region’s economy, housing and other areas of concern identified in this letter.
As it considers the Proposed Amendment, the Regional Board should also heed the lessons
learned from the experience of the Central Valley Regional Board, which previously adopted
changes similar to the Proposed Amendment and has subsequently sought to revise those
policies. The Central Valley Regional Board’s efforts initially caused unintended consequences
that undermined the ability to comprehensively manage groundwater, and that resulted in
multiple lawsuits and needless regulatory challenges. Ultimately, changes were required to
avoid and resolve these unintended consequences. The Regional Board should consider these
lessons as it assesses whether any Proposed Amendment is needed and, if so, how the Proposed
Amendment may be best structured to avoid these unintended consequences.
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The Coachella Valley contains farmland that supports overall crop production with revenues in
excess of half a billion dollars per year, is the permanent home to hundreds of thousands of
residents, and has a vibrant tourism economy1 that hosts millions of visitors a year, all who rely
on a comprehensively managed local groundwater system. These agricultural and domestic
water demands are satisfied, and the groundwater basin replenished, through the prudent use of
imported water and recycled water. Any Proposed Amendment must help protect but not
undermine this complex system.
II. Assessing the Need for the Proposed Amendment
The Proposed Amendment must meet the “necessity” standard of the Administrative Procedure
Act. (Gov. Code § 11353(b).) The Notice does not explain the need for the Proposed
Amendment. Indeed, CVWD does not believe that any amendment is necessary and fears that
the Proposed Amendment, if not carefully structured, would be counter-productive.
Under the current Basin Plan and existing law, the Regional Board may already look to the
provisions of Title 22 to help interpret the narrative water quality objective on a case-by-case,
permit-by-permit basis, for groundwater that currently supports the MUN beneficial use. This
allows the Regional Board to flexibly tier off the provisions of Title 22 when appropriate and
when such use is justified in an individual case. There does not appear to be a need to take a
more rigid approach and to incorporate the SMCLs into the Basin Plan.
Actual incorporation of the Title 22 SMCLs in the Basin Plan could be confusing and create
unintended problems. The purpose and intent of the SMCLs in Title 22 is very different than the
purpose and intent of the water quality objectives in the Basin Plan. Title 22 regulates drinking
water quality as provided to consumers and is measured post-treatment in most cases, while the
Basin Plan, as relevant here, is designed to manage the ambient quality of groundwater.
Incorporating the SMCLs from Title 22 by reference as new numeric groundwater quality
objectives would misapply Title 22 in contravention of its intent and purpose. 2

According to a 2018 study commissioned by the Greater Palm Springs Convention and Visitor Bureau, visitor
spending in the region is $5.5 billion, and one in every four jobs is sustained by the tourism industry, making
tourism the largest employment area and the number one contributor to the local economy.
2
It should be noted that SMCLs are not federal mandates. (40 CFR § 143.1.) Therefore, if the Regional Board
proceeds with the Proposed Amendment, it will be acting under State law and will need to assess whether a
subvention of funds under the California Constitution (Article XIII B, § 6) is required to pay for the state mandated
costs associated with the new requirements.
1
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Similarly, there does not appear to be any need to add the prevention of nuisance to the existing
narrative objective. Under current law (including the Water Code and the Antidegradation
Policy3), prevention of nuisance is already required. Adding separate language to the Basin Plan
could actually confuse rather than strengthen existing law by creating potential unintended
conflicts between current law and the Basin Plan.
Rather than expanding the Regional Board's existing authority or discretion to interpret the
current narrative objective, any Proposed Amendment would likely constrain that discretion. The
Proposed Amendment, for example, could limit the Regional Board’s ability to flexibly interpret
the current narrative objective, and may result in unintended consequences such as the inability
to issue future WDRs 4, support future water recycling efforts or issue other important regulatory
permits that support State and Regional Board policy goals.
Before the Regional Board considers any Proposed Amendment, in summary, it must first assess
the need for it. There is no evidence that the Regional Board does not currently enjoy
appropriate authority to protect the basin’s water quality and that the Proposed Amendment
would lead to improved protection rather than simply confusing water quality requirements and
constraining the Regional Board’s authority. There is evidence, however, that the Proposed
Amendment could undermine significant State, federal and local policies and requirements, and
lead to significant unintended consequences. Therefore, CVWD questions the need for the
Proposed Amendment.
III. Defining the Scope of the Proposed Amendment
A critical part of the CEQA process is to define in detail the “project” that will be assessed (here
the Proposed Amendment). Before assessing the impacts of the Proposed Amendment, the
Regional Board must therefore define expressly what the Proposed Amendment covers and what
it does not cover. Equally important, the Regional Board must be clear about how it intends to
interpret and apply the Proposed Amendment when it establishes future effluent limitations,
issues WDRs or undertakes the 303(d) water quality assessment process. Clearly defining the
Proposed Amendment and its future application is important to achieving the required level of
analysis of reasonably foreseeable impacts that may result from the Proposed Amendment.

See State Board Resolution No. 68-16, “Statement of Policy with Respect to Maintaining High Quality of Waters
in California” (herein “Reso. No. 68-16).
4
If groundwater water quality objectives are set at a level lower than the levels existing in the groundwater, the
Regional Board’s ability to issue new WDRs will be constrained. (See, e.g., State Board Orders No. 73-4 and WQ
81-5.)
3
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For example, as part of the CEQA process, the Board should expressly clarify that the Proposed
Amendment is not intended to analyze or regulate the quality of imported water, or the use of
imported water for the beneficial use of groundwater recharge, including, but not limited to,
water from the Colorado River. Other portions of the Basin Plan already address the quality of
the water from the Colorado River at defined locations (see Basin Plan, p. 3-5), and designate
groundwater recharge as a beneficial use of that water (Basin Plan, p. 2-7). These provisions of
the Basin Plan help implement the Seven State Colorado River Salinity Control Forum
developed water quality standards, which California, along with the other basin states, have
adopted, and which EPA has approved, as the numeric criteria and implementation plan for basin
wide salinity control. Other portions of the Basin Plan also recognize the value of imported
water, as well as recycled water, to optimizing the limited water resources in the Coachella
Valley. (See Basin Plan, p. 4-60.) As part of the CEQA process, the Regional Board should
emphasize clearly that the Proposed Amendment does not consider or address imported water, or
other uses of water that do not constitute discharges of waste, and does not change or impact
these other provisions of the Basin Plan, including but not limited to the portions of the Basin
Plan addressing Colorado River water and implementing the State and federally adopted Seven
State Colorado River Salinity Control Forum water quality standards.
There are also many different ways to incorporate Title 22 by reference, so the Regional Board
must also clarify as part of the CEQA process exactly how the Proposed Amendment would
actually use the SMCLs from Title 22 in the Basin Plan. If a Proposed Amendment is needed at
all, it should not incorporate parts of Title 22 (e.g., individual numbers or tables) without all
related provisions (e.g., explanatory paragraphs). The State Board carefully developed and
adopted Title 22 as a comprehensive drinking water provision. Incorporation of some parts
without others risks violating the State Board’s intent and purpose and confusing
implementation. If the Proposed Amendment is deemed necessary, the Regional Board must
incorporate all of the provisions in Title 22 related to the SMCLs, including all of the various
ranges set forth in Table 64449-B, including the upper range, as well as all text explaining how
the SMCLs should be applied. Any other approach to incorporating the SMCLs (such as, for
example, adopting only the “Recommended” values of the Consumer Acceptance Contaminant
Level Ranges in Title 22 as the water quality objectives) would not actually be incorporation of
the SMCLs, but would instead create new numeric criteria not supported by Title 22. Such an
approach would be lacking scientific support and the Regional Board’s action would therefore
not be legally or factually defensible. If the Regional Board were to take that approach, it would
have to independently justify the new numeric criteria with a separate scientific study that
supports those criteria.
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The need to incorporate all of Title 22, if the Proposed Amendment is deemed necessary, is the
critical lesson to be learned from the Central Valley Regional Board process. In the mid-1990s
the Central Valley Regional Board amended its Basin Plan to adopt the SMCLs as numeric water
quality objectives by reference to Tables 64449-A & B in Title 22. The Central Valley Board's
approach was similar to the approach now being proposed for the Colorado River region. Due to
the problems and unintended consequences of this approach, however, the Central Valley
Regional Board recently revised its Basin Plan to clarify the proper application of SCMLs and
address the many unintended consequences of the amendment they adopted 25 years earlier. 5
Requiring all surface and groundwater designated MUN to meet standards that were originally
intended to apply to finished tap water seemed like a laudable goal but proved impracticable over
time. Very stringent salinity objectives made it virtually impossible to authorize the use of
reclaimed water for landscape irrigation or groundwater recharge in most of the Central Valley
because even high quality treated wastewater often has a total dissolved solids (TDS)
concentration >500 mg/L. In addition, strict numeric SMCL objectives discouraged widespread
adoption of water conservation measures by commercial agriculture operators (such as lower
leaching fractions and high-efficiency drip irrigation systems) because these methods tend to
concentrate salts, increasing the risk of violating MUN standards in underlying groundwater.
Finally, the naturally elevated suspended solids (TSS) in stormwater runoff often caused
exceedances of the SMCL objectives that, in turn, led to several inappropriate 303(d) listings.
To resolve these problems, the Central Valley Board elected to clarify rather than abandon the
use of SMCLs as water quality objectives. Specifically, they stated that the MUN beneficial use
was protected provided that salinity concentrations did not exceed the "Upper" value shown in
the "Consumer Acceptance Range" of Title 22, Table 64449-B. They also declared that the
"Recommended" salinity value constituted a desirable water resource management goal that
should be met where it is reasonable, feasible and practicable to do so. The Central Valley
Board noted that, where existing water quality was already better than either the “Upper” or
“Recommended” values shown in Title 22, such water quality should be preserved in a manner
consistent with the State Board's Antidegradation Policy (Reso. 68-16).
The Central Valley Board approved two other important clarifications regarding proper
interpretation and application of the SMCL objectives. First, they explained that, while the
SMCLs did apply to shallow aquifers where domestic wells are commonly found, these
objectives should not apply to perched groundwater that often has high salinity concentrations
but is not a reliable source for public drinking water supplies. Second, the Central Valley
Regional Board stated that compliance with some of the SMCL constituents identified in Table
A of §64449 should be evaluated using EPA-approved methods that are designed to minimize
the influence of elevated TSS on subsequent chemical analyses. This was done after conferring

5

R5-2018-0034 (adopted May 31, 2018)
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closely with the State Board's Division of Drinking Water as explained in the Regional Board's
staff report for the 2018 Basin Plan amendment and the related responses to public comments. 6
If the Proposed Amendment incorporates SMCLs for the constituents addressed in Table 64449B, it should similarly make clear that any water quality objective is the upper end of the
acceptable range, as Title 22 intends. Title 22 makes clear that no fixed consumer acceptance
contaminant level has been established and that constituent concentrations at the upper
contaminant level are acceptable. For example, if Regional Board staff concludes that any
Proposed Amendment is necessary, the water quality objective for TDS should be set at the
upper range of 1,000 mg/L. Such an approach is consistent with Title 22’s intent and approach
to SMCLs and would protect groundwater beneficial uses while not preventing prudent
groundwater management.
In addition to clarifying how the Proposed Amendment may incorporate the SMCLs, it is equally
critical to define when and where the groundwater quality objectives will apply. The Basin Plan
uses different words to describe where the MUN beneficial use applies. These include where the
MUN use is “assumed”, where the MUN use has been “designated” or where there is “actual”
MUN use. (See, e.g., Basin Plan 3-10 (applying the narrative objective to groundwater used as
domestic and municipal supply and applying the MCLs to groundwater designated for MUN).)
The Proposed Amendment should clarify that the SMCLs apply only to areas where there is
“actual” MUN use. Any other approach would be inconsistent with the scope and intent of Title
22, which addresses water actually used for drinking water. This is critical in light of the many
areas within the scope of the Basin Plan that contain groundwater that is not used as a drinking
water source and due to existing salinity levels will never feasibly be used for that purpose.
If the Regional Board moves forward with a Proposed Amendment, it should also couple this
effort with an amendment to the Basin Plan to eliminate the MUN designation from groundwater
basins, subbasins or areas within subbasins that do not presently support MUN use and cannot
potentially support MUN use. For example, the Desert Hot Springs Subbasin has naturally
occurring high TDS groundwater at levels of upwards of 2,000 mg/L. Within the Indio
Subbasin, in the eastern portion of the Coachella Valley, there is a semi-perched aquifer that is
high in salinity and is not used beneficially for municipal uses. The Regional Board has long
recognized the need for such an amendment to the Basin Plan, and it is identified as Item 3 in the
most recent Triennial Review. (See 2017 Triennial Review Final Lis of Items) In connection
with Item 3, the Regional Board found that “it is evident that some areas cannot reasonably
support the MUN beneficial use . . .” (2017 Triennial Review Staff Report, p. 14.) Looking first
at where the MUN beneficial use designation applies and then, and only then, looking, if needed,
at the water quality objective to support that use in those locations is the most logical approach.

6

https://www.waterboards.ca.gov/centralvalley/water_issues/salinity/
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The Proposed Amendment inappropriately reverses this logical order, and could result in a water
quality objective that is unattainable in many areas of the region.
The Proposed Amendment should also expressly define how compliance will be assessed. How
and where will the determination of attainment be made? Defining how compliance will be
determined is needed for a complete and legally adequate CEQA analysis. The Basin Plan must
include, among other things, a program of implementation needed to achieve the water quality
objectives established in the Basin Plan. (Water Code § 13050(j).) Such an implementation plan
must include: (a) a description of the nature of the actions which are necessary to achieve the
objectives, including recommendations for appropriate action by any entity, public or private; (b)
a time schedule for the actions to be taken; and (c) a description of surveillance to be undertaken
to determine compliance with objectives. (Water Code § 13242.) In addition, the State Board's
recent revisions to the Recycled Water Policy (State Board Resolution No. 2018-0057) now
require Regional Boards to develop and implement mitigation plans for all groundwater basins
and subbasins that are not in attainment with applicable water quality objectives. The Regional
Board must evaluate what new regulatory obligations will be triggered under the revised
Recycled Water Policy in the event the Proposed Amendment were to be adopted.
The environmental document for the Proposed Amendment must clearly and explicitly
define what the Proposed Amendment covers, what it does not cover, and how it will be
implemented. Absent that clarity, the CEQA process cannot adequately assess the direct,
indirect, and cumulative environmental impacts that may result from the Proposed Amendment
and its reasonably foreseeable implementation requirements.
IV. The Proposed Amendment Must Comply with Regulatory Requirements
The Proposed Amendment must comply with all regulatory requirements, including, but not
limited to, Article 3 of Division 7 of the Water Code. As noted above, this includes an
implementation plan as required by Water Code section 13242. In addition, the Proposed
Amendment must satisfy all the requirements of Water Code section 13241. This will require
the Regional Board to consider all of the factors identified in Section 13241, including:
•

The Environmental Characteristics of the Hydrographic Unit under Consideration: The
Regional Board must assess, among other things, the quality of water available to the
hydrographic units under consideration. As noted above, and as previously determined by
the Regional Board, the existing quality of water throughout the Basin Plan varies, with some
areas having groundwater with naturally occurring constituents at levels that cannot
reasonably support the MUN beneficial use. The Regional Board must consider this
variation as part of the Proposed Amendment.
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•

Reasonably Achievable Water Quality Conditions: The Regional Board must consider the
water quality conditions that could reasonably be achieved through the coordinated control of
all factors which affect water quality in the area. As discussed in this letter, desalination of
the amount of imported water needed in the Coachella Valley is not technically feasible. It
would be technically infeasible to permit, operate and mitigate the impacts of the water
treatment, power generation and water conveyance facilities that would be needed to
substantially reduce salinity levels in imported Colorado River water if the Proposed
Amendment requires this desalination for water replenishment in the Coachella Valley. Such
a project would not only require the construction of the largest desalination facility in the
world but would locate this facility over 100 miles from any practical coastal brine
management option. It would be technically infeasible to perform the commissioning and
decommissioning required to operate and shut down a facility like this in a manner that
would satisfy the highly variable water delivery conditions that are an essential element of
the groundwater replenishment programs in the Coachella Valley. Therefore, the Proposed
Amendment cannot establish a water quality objective that requires desalination of imported
water used for groundwater replenishment because that is not achievable. The Regional
Board must also address the variations in existing groundwater quality, including areas
identified in this letter and by the Regional Board, where achieving the MUN beneficial use
is not achievable.

•

Economic Considerations: The Regional Board also must consider economic considerations
as part of any Proposed Amendment. The Coachella Valley is home to vital farmland that
generates over a half a billion dollars in production a year. Impacts to this business must be
assessed as part of the Proposed Amendment. The Coachella Valley is also home to a
tourism industry that generates 5.5 billion dollars per year and supports one in every four
jobs in the region. Impacts to this business must be assessed. In addition, compliance costs
must be considered. Depending on how the Proposed Amendment is adopted, compliance
costs could be massive and economically infeasible. Even if was technically feasible, if the
Proposed Amendment requires desalination of imported water used to replenish the basin and
ensure adequate water for the Coachella Valley, compliance costs would be infeasible (with
possible costs in the billions). 7 Similarly, if the Proposed Amendment required construction
of facilities needed to bring State Water Project water to the region, compliance would again
be economically infeasible, with costs estimated at over 2 billion dollars. Loss of current
recharge options would have massive impacts to the economy and local residents. All of
these, and other, economic considerations must be assessed as part of any Proposed
Amendment.

7

As noted above, desalination is also technically infeasible.
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•

Housing within the Region: California remains in a significant housing crisis. The Regional
Board must consider the impacts the Proposed Amendment may have on the ability to meet
the region’s fair share of the housing necessary to meet this crisis. As just explained,
depending on how any Proposed Amendment is adopted, it could have significant impacts on
the availability of local water supply, which could prevent housing development necessary to
meet the region’s needs. These impacts also must be assessed as part of the Proposed
Amendment.

•

Recycled Water: The Regional Board must further consider the need to develop and use
recycled water. Recycled water is a fundamental part of the comprehensive water supply
program for the Coachella Valley. The importance of recycled water is recognized in the
Basin Plan. (See Basin Plan, p. 4-60.) Because the Coachella Valley is an arid region,
receiving only an annual average of three inches of rain, there is not nearly enough water to
naturally supply the region’s needs and replenish the basin. For example, the total water use
across all sectors in the Indio Subbasin for Water Year 2017-2018 was 594,339 acre-feet,
while infiltration of natural runoff is estimated to average 46,000 acre-feet annually. This
demand deficit was met by imported sources, pumped groundwater replenished with
imported water, local surface water diversions and 14,188 acre-feet of recycled water. These
numbers illustrate the vital role that recycled water and imported water play in meeting the
region’s needs and replenishing the basin. The Regional Board must assess these issues as
part of the Proposed Amendment.
V. The Environmental Document Must Assess All Environmental Impacts

The Notice invites comment on the appropriate scope and content of the “functionally
equivalent” environmental document to be prepared pursuant to Public Resources Code section
21080.5 and California Code of Regulations, title 14, section 15251(g). While a “functionally
equivalent” environmental document is exempt from some of the formatting and procedural
requirements of EIRs, ultimately it must include the same types of basic environmental
information that an EIR would include. (Friends of the Old Trees v. Dept. of Forestry & Fire
Protection (1997) 52 Cal.App.4th 1383, 1393; Laupheimer v. State (1988) 200 Cal.App.3d 440,
462.) For example, the document must still: (1) describe the proposed project; (2) disclose and
analyze potentially significant adverse project-specific environmental impacts; (3) consider
cumulative impacts; (4) discuss alternatives and mitigation measures that could reduce or
eliminate the project’s significant impacts; (5) be made available for review and comment by the
public and other agencies; and (6) be justified based on specific benefits, including economic,
social, or other conditions. (Pub. Res. Code, § 21080.5(d)(3); State CEQA Guidelines,
§ 15252(a); Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 1229; Ebbetts Pass
Forest Watch v. Dept. of Forestry & Fire Protection (2008) 43 Cal.4th 936, 943; Katzeff v. Dept.
of Forestry & Fire Protection (2010) 181 Cal.App.4th 601, 608; County of Santa Cruz v. State
Bd. of Forestry (1998) 64 Cal.App.4th 826, 830.) Just as with EIRs, the conclusions of the
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environmental document must be based on scientific and other empirical evidence. (Ebbetts
Pass, supra, at 957-958; Joy Rd. Area Forest & Watershed Assn. v. Dept. of Forestry & Fire
Protection (2006) 142 Cal.App.4th 656, 677; Mountain Lion Coalition v. Fish & Game Com.
(1989) 214 Cal.App.3d 1043, 1047.)
In order to prepare an environmental document that satisfies these requirements, the Regional
Board must consider and include all of the following:
•

Environmental Checklist. Pursuant to California Code of Regulations, title 23, section
3777(a)(2), the environmental document must include a “completed environmental
checklist.” All of the issues in the checklist must be evaluated.

•

Baseline. The environmental document must identify the baseline from which impacts will
be measured and alternatives assessed.

•

Alternatives. The Regional Board is required to include in the environmental document an
“analysis of reasonable alternatives to the project.” (Cal. Code Regs., tit. 23, § 3777(b)(3).)
The environmental document must therefore assess a full range of alternatives, including the
No Project alternative. As explained above, the current Basin Plan allows the Regional
Board to consider the SMCLs in Title 22 when interpreting the narrative objectives, and,
therefore, the No Project alternative would appear to be a viable way to avoid the significant
and likely unmitigable impacts of the Proposed Amendment.

•

Water Resources. The Proposed Amendment could have significant impacts on water
resources that must be disclosed and analyzed in the environmental document. The
Coachella Valley relies on a comprehensive approach to water resources that includes
imported Colorado River water, groundwater, local surface water and recycled water. The
Proposed Amendment could significantly impact the ability to provide these water resources
in the future, resulting in potentially massive water resource deficiencies and unacceptable
impacts to the economy and lives of the local residents. Such a disruption to the water
resources of the region would in turn have major environmental impacts. All of these
impacts must be fully disclosed and analyzed. This includes compliance options that may
include desalination or massive infrastructure projects needed to bring State Water Project
water to the region. As noted above, these compliance options are technically and financially
infeasible.
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•

Agriculture. The Proposed Amendment will have significant direct and indirect impacts on
agriculture. The Proposed Amendment may impair the Regional Board’s ability to issue
WDRs or other regulatory permits needed for agricultural production. It may also impair the
ability to deliver water needed for agricultural production. In the Coachella Valley, a large
portion of the eastern Whitewater Hydrologic Unit contains a semi-perched aquifer that is not
used beneficially due to high levels of naturally occurring salts which are associated with
ancient lake deposits. Agriculture in this area depends on drains constructed to intercept
rising groundwater with high levels of dissolved salts, and provide growers the ability to
leach saline soils as part of a federally supported program to reclaim lands for beneficial
uses. The Proposed Amendment could conflict with this long-standing approach to
reclaiming these lands for agriculture because the subsurface drainage system is designed to
reclaim these lands for beneficial use by flushing salts from naturally saline soils into the
groundwater and subsurface drainage system. The Proposed Amendment could therefore
have massive impacts on agriculture.
The farmland in the Coachella Valley produces more than a half a billion dollars of revenue
annually. The environmental document must disclose and analyze the impacts that the
Proposed Amendment will have on the productive capacity of this farmland. In addition, the
environmental document must assess the significant impacts that may result from the
conversion of farmland to other uses. For example, it must recognize that such conversion
could result in attendant indirect long-term air quality impacts and impacts to geology and
soils due to loss of topsoil. (See, e.g., Westlands Water Dist. v. U.S. (E.D. Cal. 1994) 1994
U.S.Dist.LEXIS 6260, *7-8 [increased land fallowing has attendant increases in fugitive dust
emissions]; Westlands Water Dist. v. United States (E.D. Cal. 1994) 1994 U.S.Dist.LEXIS
6276, *52 [finding lack of water for farmland could result in soil erosion and depletion of
quality soil]; Sharratt et al., Loss of Soil and PM10 from Agricultural Fields Associated With
High Winds on the Columbia Plateau (2006) 32 Earth Surf. Process, Landforms, 621-630
[fallowing leads to increased levels of soil erosion]; Pimentel, Soil Erosion: A Food and
Environmental Threat (2006) 8 Environment, Development and Sustainability 119-137, 124
(2006) [leaving cropland unplanted exposes soil to erosion; soil erosion in the United States
costs billions of dollars in loss of productivity].) Increased fallowing can also result in
aesthetic impacts relating to the degradation of the visual character of the land if it is
converted from farmland to barren fields. How much land could foreseeably be converted?
How much fugitive dust emissions and loss of topsoil could result? The environmental
document must answer these and other related questions.
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•

Biological Resources. The Proposed Amendment could have potentially adverse impacts to
biological resources, both flora and fauna. The Proposed Amendment may result in
significant changes to the water management systems in the region, a system that supports
biological resources. The required changes to the water management system could result in
significant impacts to these resources which must be disclosed, analyzed and mitigated. The
Proposed Amendment may have other indirect impacts that could impact biological
resources. For example, impacts to agriculture could result in conversion to a more intensive
land use that will in turn result in biological impacts that must be assessed.

•

Air Quality. The environmental document must assess the direct and indirect air quality
impacts that may result from the Proposed Amendment. For example, the document must
assess the indirect impacts to air quality that would result from impacts to agriculture caused
by the Proposed Amendment.

•

Green House Gas (“GHG”) Emissions. The environmental document must assess the direct
and indirect GHG emissions that may result from the Proposed Amendment. This includes,
but is not limited to, GHG emissions that would be generated by the expectation that massive
projects (desalination and State Water Project infrastructure) would be required for
compliance if the Proposed Amendment goes beyond careful reference to Title 22.

•

Transportation/Traffic. The environmental document must assess the direct and indirect
transportation and traffic impacts that may result from the Proposed Amendment.

•

Hydrology. The Proposed Amendment could have significant impacts to hydrology,
including, but not limited to, groundwater replenishment. The environmental document must
assess the direct and indirect impacts to hydrology from the Proposed Amendment.

•

Noise. The environmental document must assess the direct and indirect noise impact from
the Proposed Amendment.

•

Utilities and Service Systems. In addition to impact to water resources, the environmental
document must assess the direct and indirect impacts to utilities and service systems resulting
from the Proposed Amendment. For example, as discussed above, treatment of Colorado
River water to lower TDS would require desalination through the largest facility in the world.
Such a facility would have massive and infeasible operational and energy demands. The
environmental document would have to fully disclose and assess the energy impacts of such
a facility or a connection to the State Water Project.
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•

Cumulative Impacts. CEQA requires a reasonable analysis of the cumulatively considerable
impacts of a proposed project. (Pub. Res. Code § 2 1083(b); Env ‘1 Protection Info. Ctr., Inc.,
v. Johnson (1985) 170 Cal.App.3d 604, 616.) “Cumulatively considerable” impacts means
the incremental effects of an individual project are significant when viewed in connection
with the effects of past projects, the effects of other current projects, and the effects of
probable future projects. (State CEQA Guidelines, § 15064(h).) The environmental
document must analyze the cumulatively considerable impacts of the Proposed Amendment.

•

Mitigation. The environmental document must discuss mitigation measures that could
reduce or eliminate the significant impacts of the Proposed Amendment. Mitigation
measures must be enforceable and mandatory. (Katzeff supra, 181 Cal.App.4th at 613; Pub.
Res. Code, § 21081.6(b).) The Regional Board must discuss potential mitigation measures,
even where that mitigation is outside the jurisdiction of the lead agency. (County of San
Diego v. Grossmont-Cuyamaca Community College Dist. (2006) 141 Cal.App.4th 86, 104.)
For this reason, the environmental document must discuss and analyze the environmental
effects of all reasonably foreseeable mitigation measures, even mitigation measure that are
outside the jurisdiction of the Regional Board.
VI. Conclusion

CVWD appreciates this opportunity to provide these written comments on the Proposed
Amendment and the “functionally equivalent” environmental document. CVWD requests that
the Regional Board carefully consider these comments, as well as comments that CVWD
presents at the scoping meeting. CVWD looks forward to working with Regional Board staff to
continue to protect groundwater quality, maximizes the reasonable and beneficial use of the
region’s scarce water resources, and meet the water needs of the region’s growing population.
Sincerely,

Steve Bigley
Director of Environmental Services
Coachella Valley Water District
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